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Supreme Court of the District of Columbia 

United States, ex bel. C. L. Wold Company,] 
a Corporation, petitioner 

vs. At Law No. 75129 

Ctibtis D. Wilbuk, Secretary of the Navy, 

respondent 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Amended petition 

Filed May 11, 1928 ; 

In the Supreme Court of the District of Columbia i 

United States, ex eel. C. L. Wold Company,] 

a Corporation, petitioner , 

vs. At Law No. 75129 

Curtis D. Wilbur, Secretary of the Navy, 

respondent I 

To the Honorable., the Supreme Court of the District of Columbia. 

1. Comes now your petitioner, C. L. Wold Company, and respect¬ 
fully alleges and shows to the court that it is a corporation organized 
and existing under the laws of the State of California, with its 
principal place of business at San Francisco, California; that on 
March 22, 1918, your petitioner entered into a certain fixed-price 
contract with the United States of America, which said contract was 
signed for the said United States by C. W. Parks, Chief of jBureau 
of Yards and Docks, under and by virtue of which your petitioner 
undertook and agreed to construct for the United States at the naval 
station at Peari Harbor, Territory of Hawaii, a certain post¬ 
exchange gymnasium and quartermaster’s storehouse building for 
the fixed price of $37,139.00; that the said contract provided ifor the 
completion of the said building within a period of 175 calendar days 
from the date a copy of the said contract was delivered to your peti¬ 
tioner; that the said contract provided that in case the work covered 
by the contract was not completed within the time therein 

2 specified, or within such extension of the contract tme as 
might be allowe^ deductions at the rate of $25.00 pier day 

should -be made as liquidated damages from the contract price “ for 
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each and every calendar day after and exclusive of the date within 
which the completion was required up to and including the date of 
completion”; that “unavoidable delays” were defined in the said 
contract as follows: 

“Unavoidable delavs are such as result from causes which are 
beyond the control of the contractor, such as acts of Providence, 
fortuitous events, inevitable accidents, abnormal conditions of 
weather or tides, or strikes of such scope and character as to inter¬ 
fere materially with the progress of the work. Delays caused by 
acts of the Government will be regarded as unavoidable delays. De¬ 
lays in securing deliveiy of materials, or by rejection of materials 
on inspection, or by changes in market conditions, or by necessary 
time taken in submitting, checking and correcting drawings or in¬ 
specting material, or similar causes, will not be regarded as 
unavoidable ”; 

that in March, 1918, with the knowledge and approval of the Xavy 
Department of the United States, your petitioner sublet the contract 
for the necessary steel for the said building to the Kansas City Struc¬ 
tural Steel Company of Kansas City, Kansas; that at the time of 
letting the said subcontract and continuing thereafter until Septem¬ 
ber, 1918, the said Kansas City Structural Steel Company w^as work¬ 
ing on orders and contracts for large quantities of steel required by 
the Government for the erection of plants for the manufacture of 
explosives and other war materials and for the use of the United 
States Shipping Board, Emergency Fleet "Corporation, in its war 
activities, for all of which said orders and contracts for steel the 
Government had given orders conferring higher and more urgent 
priority ratings than it gave to your petitioner for the erection of 
the building called for by its said contract; that during the 

3 said period of March to September, 1918, the said priority 
ratings of steel for the erection of explosive plants and for 

the use of the United States Shipping Board, Emergency Fleet 
Corporation, as aforesaid, were constantly and insistently enforced 
by inspectors, agents, and expediters representing the United States 
Government, with the result that your petitioner suffered a delay of 
44 days in getting his steel from the said subcontfactor. 

2. That reason of the said delay of 44 days in getting said steel 
from the Kansas City Structural Steel Company, and through no 
fault of your petitioner, your petitioner was delayed 44 days beyond 
his contract time in completing his contract with the United States; 
and upon completion of the said building the Government claimed 
and made deductions as liquidated damages in the sum of $1,100.00 
for 44 days’ delay, at the rate of $25.00 per day, from the balance of 
the contract price then due your petitioner. 

3. That the deduction and withholding of said liquidated dam¬ 
ages from petitioner’s contract price, as aforesaid, was a loss to peti¬ 
tioner occasioned by the action of the Government or its agencies in 
issuing and enforcing priority orders for material, which action and 
orders were not authorized by the said contract. 

4. That thereafter the Congress of the United States enacted a cer¬ 
tain statute which bears date of March 4,1925 (43 Stat. L. 1273), and 
which reads as follows: 

“ Sec. 8. That the Secretary of the Navy be, and he is hereby, au¬ 
thorized and directed to make thorough investigation of the merits of 
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the claims (including claims for release from Government claims for 
liquidated damages, but excluding claims in cases where a full, final, 
imqualified release has been given the United States) which may be 
submitted to him in writing within six months after the passage of 
this Act, and verified under oath, for any loss alleged to have 

4 been caused to any of such claimants in the performance of any 
fixed price (including fixed unit price) contract with the 

United States through the Secretary of the Navy, or the Navy 
Department, from April 6, 1917, to November 11, 1918, inclusive, or 
in the performance of that portion of any such contract previously 
entered into which remained uncompleted on April 6, 1917, which 
loss was occasioned by the action of any Government agency by 
reason of priority orders for material, or transportation, comman¬ 
deering of property, or other order of Government authority not 
authorized by the contract on or between March 4, 1917, and 
November 11, 1918, inclusive. 

“ The Secretary of the Navy shall submit estimates of appropria¬ 
tions required to satisfy such of the claims as he may investigate un¬ 
der this authority as may be found to possess merit, accompanied by 
a comprehensive presentation of the facts in each case, but such 
findings so communicated shall not be construed as imposing any 
obligation upon'the Government or releasing any claim or righte 
of the Government. 

“No claim shall be considered under this authorization for alleged 
losses on account of increases in wages until a claimant shall have 
established proof to the satisfaction of the Secretary of the Navy 
that he actually paid his employees the award ordered or recommend¬ 
ed by the Macy Board or otner Government agency and ithat his 
entire volume of business with the Government during the period 
covered by the claim did not yield a net profit. 

“In the performance of the duties imposed by this section the 
Secretary of the Navy is authorized to summon witnesses i and ex¬ 
amine them under oath, to require claimants to exhibit their books 
and papers, and to have access to and the right to examine pertinent 
income-tax returns and other financial reports of such claimants as 
may be in the custody of the Secretary of the Treasury.”; 

5. That on, to wit, May 26, 1925, and within six months of the 
passing of the said act, and in accordance with the provisions thereof, 
your petitioner duly and regularly submitted to Curtis D.: Wilbur, 
Secretary of the Navy, its claim, verified under oath, to be 'released 
from the said claim of the Government for liquidated damages so 
assessed against petitioner, as aforesaid, in the said sum of $1,100.00, 
and in the said petition submitted to the said Secretary of the Navy, 
and by proof submitted in support thereof, your petitipner al¬ 
leged and showed the said Secretary the facts as above 

5 alleged, and that it had never given to the United States 
a full, final, and unqualified release of claims under its said 

contract. I 

6. That the withholding by the Navy Department of $1,100.00 
as liquidated damages from the price fixed for the performance of 
its said contract, under the facts and circumstances hereinbefore 
alleged, was a loss to the petitioner of that sum; and upon the filing 
by the petitioner, as aforesaid, of its claim for said loss it was the 
duty of the Secretary of the Navy, under the said act of Congress, 


1 
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to investigate the merits of the said claim, and upon finding the 
facts to be as above alleged it was his further duty to submit to 
Congress an estimate of appropriation required to satisfy said claim, 
accompanied by a comprehensive presentation of the facts in the 
case. 

7. That in the consideration of claims under the said act of 
Congress, and the authority conferred upon him thereby, the Sec¬ 
retary of the Navy oiScially interpreted the said act “to mean that 
no authority is given thereby to investigate any claim unless the 
claimant shows that he suffered an actual loss ” (meaning a net loss) 
“ on the contract under which the claim arose ” and that “ no allow¬ 
ance should be recommended that will result in giving a claimant a 
profit on the contract under which the claim arose.” 

8. That the said Secretary of the Navy examined the claim sub¬ 
mitted by petitioner, as aforesaid, and finding that the proof sub¬ 
mitted in support thereof failed to show that the petitioner suffered 
a net loss in the performance of its said contract under which the 

said claim arose, thereupon caused the petitioner to be advised 

6 that it would be necessary for it “ to show that it had suffered 
an actual loss” (meaning a net loss) “before consideration 

can be given to any claim for loss.” Petitioner having made a small 
profit on said contract was unable to make the said required showing 
of a net loss on the same, and the Secretary of the Navy by reason 
thereof, and for that reason alone, found the said claim to be without 
merit and refused to report to Congress the facts in the case with 
an estimate of appropriation to satisfy the same. 

9. That the official interpretation placed upon the said act of 
Congress by the said Secretary of the Navy, as aforesaid, was wholly 
erroneous and prejudicial to the rights of the petitioner in that the 
said interpretation had the effect of unjustly requiring the petitioner, 
as a prerequisite to being admitted to the benefits of the said act, to 
meet a condition not prescribed therein, to wit, the condition that 
it show that it had suffered a net loss in the performance of its said 
contract. 

10. Your petitioner alleges and shows to this honorable court that 
under the said act of Congress the requirement that the contractor 
show as a condition precedent to the granting of relief that “his 
entire volume of business with the Government during the period 
covered by the claim did not yield a net profit ” was and is applicable 
only to such claimants as seek relief for alleged losses on “ account 
of mcreases in wages ” and that said provision has no application 
whatever to the claim for relief presented by your petitioner. 

11. That it is the duty of the Secretaiw of the Navy to investi»tte 
and act upon claims under the aforesaid act of Congress according 

to its true meaning, mtent, and purpose. The interpretation 

7 of said act, which is the source of the said Secretary’s author¬ 
ity, is a matter of law, not vested in his exclusive discretion. 

His interpretation thereof may be reviewed by this court, ai^ if 
found erroneous, the said Secretary may be compelled by writ of 
mandamus to investigate and act upon petitioner’s claim thereunder 
according to the true meaning, intent, and purpose of said act. 

Wherefore your petitioner prays that this honorable court consider 
and determine the true meaning of the aforesaid act of Congress 
with respect to the right of petitioner to the benefits tlwreof upon 
the facts herein alleged, and that a writ of mandamus issue out of 
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diis honorable court, directed to the said Curtis D. Wilbur, Secretary 
of the Navy, commanding and requiring him to investigate and act 
upon petitioner’s claim and to perform, with respect thereto, the 
duties imposed upon him by the said act, according to its t^e mean¬ 
ing, intent, and purpose, as interpreted by this court. 

Your petitioner further prays that a rule of this court be laid upon 
the said Curtis D. Wilbur, Secretary of the Navy, commanding nim 
to appear herein at a time stated and show cause, if any he have, why 
the writ of mandamus herein prayed for should not issue. 

Your petitioner prays further for such general relief in the pra¬ 
ises as to this honorable court shall seem meet and proper. : 

C. L. Wold CoatPANY, 

By C. L. Wold, President. 

Bynum E. Hinton, i 

Attorney for Petitioner., 

Munsey BuildingWashington., D. C. 

8 State of California, 

County of San Francisco, ss: \ 

C. L. Wold, being first duly sworn, deposes and says that he is 
the president of the C. L. Wold Company, a corporation* that he 
has read the above and foregoing petition and knows the contents 
thereof and that the matters and facts stated therein are tnie; that 
the grounds of the application herein for a writ of mandamus are 
fully and correctly stated in the said petition to which affiant refers 
and makes a part of this affidavit as fully as though set;forth at 
length herein. 

C. L. Wold. 


On this 4th day of May in the year 1928, before me, a notary 
public, personally appeared C. L. Wold, known to me to be the 
president of the said C. L. Wold Company, and acknowledged to 
me that he verified the above and foregoing petition as th^ act and 
deed of the said corporation. 

C. L. Wold. 

[notarial seal.] E. J. Casey, 

Notary Public in and for the City and County of 

San Francisco, State of Colifomia. 

My commission expires August 19th, 1931. | 

9 Ansvyer of respondent, Curtis D. Wilbur, Secretary of 

the Navy 

Filed May 18, 1928 

« « * * * * I # 


Now comes the respondent, Curtis D. Wilbur, Secreta^ of the 
Navy, now and at all times saving and reserving unto himself all 
exceptions to the many imperfections, uncertainties, and defects in 
the amended petition for the writ of mandamus filed herein^ and re¬ 
serving unto himself all benefits of the lack of jurisdiction of the court 
appearing upon the face of said petition, to grant the relief prayed 
for, and the lack of jurisdiction of the court to direct him, as Secre¬ 
tary of the Navy, to perform the acts in question, and relying upon 
the same as if demurrer had been specifically interposed, for answer 


I 
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to said petition and return to the rule to show cause issued thereon, 
or so much thereof as it is material for him to answer, answering, 
says: 

1-2. That he admits all the allegations contained in paragraphs 1 
and 2 of the amended petition. 

3. That he denies, as matter of law, the allegations of the para¬ 
graph 3 of the amended petition. 

4^. That he admits the allegations contained in paragraphs 4 and 
5 of the amended petition. 

6. Answering the 6th paragraph of the amended petition, he 
denies, as matter of law, that the withholding by the Navy De¬ 
partment of $1,100.00 as liquidated damages was, in the contempla¬ 
tion of the statute quoted in paragraph 4 of the petition, of itself 
a loss to the relator. He admits that it was respondent’s duty to 
investigate the claim of the realtor; but he denies that it was his 
duty, upon finding the facts stated in the amended petition, 

10 to submit to Congress an estimate of appropriation required 
to satisfy the claim, for respondent says that under the statute 

quoted it was his duty to submit estimates only in relation to claims 
found by him to possess merit, a discretionary duty. 

7 and 8. That he admits the allegations of the 7th and 8th 
paragraphs of amended petition. 

9. That he denies the allegations of the 9th paragraph of the 
amended petition. 

10. That he admits the allegations of the 10th paragraph of the 
amended petition. 

11. Answering the allegations of the 11th paragraph of the 
amended petition, respondent admits that it is the duty of the 
Secretary of the Navy to investigate and act upon claims under the 
aforesaid act according to its true meaning, intent, and purpose; 
but he denies that he may be compelled by writ of mandamus, in 
the case where the court finds his previous construction of the statute 
to have been erroneous, to act upon another construction of the law 
laid down by the court and to submit an estimate to Congress to sat¬ 
isfy a claim in accordance with the court’s construction, where the 
statute under which he is acting requires hi m to only submit esti¬ 
mates of appropriations to satisfy claims found to possess merit. 

Answering generally, this respondent says that section 8 of the 
act of Congress approved March 4, 1925, set forth in the amended 
petition, laid upon him a discretionary and not a ministerial duty, 
and that said duty may not lawfully be controlled by mandamus. 

Wherefore having fully answered the allegations of the amended 
petition and having shown that his decision was a discretionary 

11 act under the law, respondent prays that the rule laid upon 
him may be discharged, the amended petition dismissed, and 

that he be allowed his reasonable costs. 

Curtis D. Wilbur, 
Secretary of the Navy. 

Leo a. Rover, 

United States Attorney. ' 

John W. Fihelly, 

Assistant United States Attorney, 

Of counsel: 

Philip Walker, 

Attorneyy Nary Department. 
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( 

District of CoLtrMBiA, ss: 

I, Curtis D. Wilbur, Secretary of the Navy, do solemrily swear 
that I have read the foregoing answer by me subscribed and know 
the contents thereof; that the matters and things stated of personal 
knowledge are true, and those stated on information and belief 
I believe to be true. 

Ctnms D. Wilbtjb. 

Subscribed and sworn to before me this 17th day of May, A. D. 
1928. 

[notarial seal.] Kalph E. Day, | 

Notary Puhlid, D. C. 

Demurrer 

! 

Filed May 22, 1928 | 

i 

♦ ♦ # * * ♦ ' * 

The petitioner says that the answer is bad in substance; 

Bynum E. Hinton, 

Attorney for PetitioTier^ 
Munsey Building, Washington, D. C. 

I 

NOTE 

At the hearing of the foregoing demurrer the petitioner will 
contend— 

1. That the answer does not state facts sufficient to constitute a 
defense. 

2. That the answer shows on its face that the defendant placed 
a wholly erroneous construction upon the statute involveii in this 
case, and by reason only of such erroneous construction denied the 
petitioner relief to which it is entitled under the said statute. 

3. That the answer shows on its face that the defendant erroneous¬ 

ly reads into the statute involved in this case the requirement that 
the petitioner show, inter alia, that it has suffered an “ actpal loss,” 
meaning a “ net loss,” in the performance of its contract; whereas 
the statute is satisfied if “ any Joss ” is shown, and such loss the 
answer specifically admits. j 

4. That the allegations of the petition which the answer spe¬ 
cifically admits are sufficient to entitle the petitioner to the relief 
prayed for. 

5. That the answer shows on its face that the duty which 
13 the petitioner seeks to enforce on the defendant, pnder the 
statute involved in this case, is a ministerial dufv which 
may be enforced by mandamus. 

6. That there are other defects apparent on the face of the said 
answer. 

Please note that the foregoing demurrer will be set for hearing on 
Friday, the 25th of May, 1928. 

Receipt of copy of the foregoing demurrer aclmowledgedJ 

Leo a. Rover, 
Attorney for Resygr^dent. 
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Supreme Court of the District of Columbia 

Fbidat, May 25th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 

******* 

Upon consideration of the demurrer filed herein to respondent’s 
answer it is ordered that the same be, and it is hereby, sustained. 

Tuesday, June 26th, 1928. 

Session resumed pursuant to adjournment, Hon. Wendell P. Staf¬ 
ford, Justice, presiding. 

4c 3)c « * 4c * 

14 Come now the parties hereto by their respective attorneys of 
record, and thereupon the demurrer filed herein to respond¬ 
ent’s answer, and heretofore argued and submitted to the court and 
ordered sustained, is now hereby ordered entered of record as sus¬ 
tained and the same is hereby accordingly done. 

Thereupon the respondent, by his attorneys, elects to stand upon 
his said answer, and judgment on the demurrer is ordered. 

Wherefore this 26th day of June, A. D. 1928, it is adjudged and 
ordered that the prayers of the amended petition be, and the same are 
hereby, granted, and it is ordered that a writ of mandamus forth¬ 
with issue in this cause, directed to the respondent herein, command¬ 
ing and requiring him to investigate and act upon petitioner’s claim 
and to perform with respect thereto as in said petition prayed. 

Further, it is considered that petitioner recover of respondent his 
costs of suit, to be taxed by the clerk and have execution thereof. 

Me'fiiorcmdum 

July 12, 1928 

Appeal noted by defendant in open court. 

Assignment of errors 
Filed July 16,1928 

4c 4c 4c 4c 4c 4c 4c 

Now comes the respondent, Curtis D. Wilbur, Secretary of the 
Navy of the United States, by Leo A. Rover, United States attorney 
in and for the District of Columbia, his attorney, and assigns as error 
herein the following: 

15 1. The court erred in sustaining the demurrer to respond¬ 
ent’s answer. 

2. The court erred in directing that the writ of mandamus issue, 
requiring the respondent to investigate and act on petitioner’s claim, 
as pr^ed for in the petition. 

3. The court erred in entering the final order herein, granting the 
relief prayed for. 

Leo a. Rover, 

Umted States Attorney^ 

John W. FiiaEiXY, 

Assistart Urated States Attorney^ 

Attorneys for Besfordent. 
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Service of copy of the foregoing assignment of errors accepted this 
12th day of July, A. D. 1928. 

Bynum E. Hinton, 

Attorney for Petitioner. 


Designation of record 
Filed July 16, 1928 

* * * * * ' * « 

The clerk will please include in the transcript of record on appeal 
to the Court of Appeals of the District of Columbia, the following: 

1. Amended petition and afiBdavit. 

2. Answer of respondent to amended petition. i 

3. Demurrer to answer. 

4. Minute entry sustaining demurrer. 

5. Final order. : 

6. Notation of appeal. 

16 7. Assignment of errors. i 

8. This designation. 

Leo a. Ro\t:k, 

United States Attorney., 

John W. I'iheli.y, 

Assistarvt United States Attorney., 

Attorneys for Respondent. 

Service of copy of the foregoing designation of record acknowl¬ 
edged this 12th day of July, A. D. 1928. 

Bynum E. Hinton, i 
Attorney for Petitioner. 

17 Supreme Court of the District of Columbia 


United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, clerk of the Supreme Courti of the 
District of Columbia, hereby certify the foregoing pages mlmbered 
from 1 to 16, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, popy of 
which is made part of this transcript, in cause No. 75129,1 at law, 
wherein United States, ex rel. C. L. Wold Company, a corporation, 
is petitioner, and Curtis D. Wilbur, Secretary of the Navy, is 
respondent, as the same remains upon the files and of record'in said 
court. j 

In testimony whereof I hereunto subscribe my name and affix the 
seal of said court, at the city of Washington, in said District, this 
17th day of September, 1928. 

[seal.] Frank E. Cunningham, Glerh. 

\ 

[Indorsed on cover:] District of Columbia Supreme Court. No. 
4834. Curtis D. Wilbur, Secreta^ of the Navy, appellant, vs. 
United States, ex rel. C. L. Wold Company, a corporation.: C^urt 
of Appeals, District of Columbia. Filed Sep. 18, 1928. Hehry W. 
Hodges, Clerk. 
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In the Court of Appeals of the District 

of Columbia 

j 

No. 4834 

I 

CuETis D. WiLBUK;, Secretary of the Navy, 

appellant I 

vs. 

i 

United States ex rel. C. L. Wold Company, a 

Corporation, appellee I 

I 

BRIEF FOR APPELLANT 

i 

STATEMENT OF FACTS 

This cause comes up to review the action of ithe 
Supreme Court of the District of Columbia in con¬ 
struing a section of an Act of Congress, approved 
March 4,1925, and entitled “An Act Providing If or 
sundry matters affecting the naval service, and for 
other purposes.” The section in question reads as 
follows: I 

Relief of contractors 

Sec. 8. That the Secretary of the Navy 
be, and he is hereby, authorized and direcjted 
to make thorough investigation of the merits 
of the claims (including claims for liqui¬ 
dated damages, but excluding claims in cases 
where a full, final, unqualified release bas 
been given the United States) which may 

be submitted to him in writing within six 

( 1 ) 


18249—2: 


1 
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months after the passage of this Act, and 
verified under oath, for any loss alleged to 
have been caused to any of such claimants 
in the performance of any fixed price (in¬ 
cluding fixed unit price) contract with the 
United States through the Secretary of the 
Navy, or the Navy Department, from April 
6, 1917, to November 11, 1918, inclusive, or 
in the performance of that portion of any 
such contract previously entered into which 
remained uncompleted on April 6, 1917, 
which loss was occasioned by the action of 
any Government agency by reason of prior¬ 
ity orders for material, or transportation, 
commandeering of property, or other order 
of Government authority not authorized by 
the contract on or between March 4, 1917, 
and November 11, 1918, inclusive. 

The Secretary of the Navy shall submit 
estimates of appropriations required to sat¬ 
isfy such of the claims as he may investigate 
imder this authority as may be found to pos¬ 
sess merit, accompanied by a comprehensive 
presentation of the facts in each case, but 
such findings so communicated shall not be 
construed as imposing any obligation upon 
the Government or releasing any claim or 
rights of the Government. 

No claim shall be considered under this 
authorization for alleged losses on account of 
increases in wages until a claimant shall have 
established proof to the satisfaction of the 
Secretary of the Navy that he actually paid 
his employees the award ordered or recom¬ 
mended by the Macy Board or other Govern- 
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ment agency, and that his entire business 
with the Government duiing the period cov¬ 
ered by the claim did not yield a net profit. 

In the performance of the duties imposed 
by this section the Secretary of the Navy is 
authorized to summon witnesses and examine 
them under oath, to require claimants to ex¬ 
hibit their books and papers, and to have 
access to and the right to examine pertinent 
income-tax returns and other financial re¬ 
ports of such claimants as may be in the cus¬ 
tody of the Secretary of the Treasury. 

The particular question to be determined is the 
meaning of the word “loss” as found in the first 

i 

clause of the section. i 

Under the authority contained in the section the 
appellee filed its claim showing that a certain por¬ 
tion of its compensation under a certain contract 

I 

had been retained by the Navy Department as liqui- 

I 

dated damages for the appellee’s delay in perform¬ 
ing its contract; that because of the retention Of 
these damages the appellee suffered a loss which 
was occasioned by the action of a Government 
agency by reason of priority orders. 

The Secretary of the Navy held that the word 
“loss” in the Act must be construed to mean an 
absence of profit on the contract or, in other words, 
that the contractor’s outgo in the performance must 
have exceeded its income therefrom. The Seci^- 
tary of the Navy fully investigated the appellee’s 
claim and found no proof of loss, as the word was 
construed by him, and therefore found that tlje 
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appellee’s claim did not possess merit under tlie 
Act and rejected it. 

To compel a reversal of this decision the appellee 
filed its petition in the Supreme Court of the Dis¬ 
trict of Columbia for a writ of mandamus “directed 
to the said Curtis D. Wilbur, Secretary of the Navy, 
commanding and requiring him to investigate and 
act upon petitioner’s claim and to perform, with 
respect thereto, the duties imposed upon him by 
the said Act, according to its true meaning, intent 
and purposes, as interpreted by this Court.”' 
(Rec. pp. 4-5.) 

The justice in the court below did not interpret 
the Act but directed that the writ issue “directing 
the respondent herein, commanding him to investi¬ 
gate and act upon petitioner’s claim and to perform 
with respect thereto as in the petition prayer.” 
This action was taken on appellee’s demurrer to 
appellant’s answer to the petition. (Rec. 8.) 

In the absence of an interpretation of the Act by 
the Court below the cause comes here for considera¬ 
tion in the first instance. 

AsszGioinirrs of 

The following errors are assigned by the Appel¬ 
lant (Rec. p. 8): 

1. The court erred in sustaining the de¬ 
murrer to respondent’s answer. 

2. The court erred in directing that the 
writ of mandamus issue, requiring the 
respondent to investigate and act on peti¬ 
tioner’s claim, as prayed for in the petition. 
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3. The court erred in entering the ^al 
order herein, granting the relief prayed for. 

ABGUMENT 

1 

The rule is that a statute must be construed from 
the language within its four corners unless that 
language is ambiguous. When such ambiguity ex¬ 
ists extraneous evidence of legislative intent inay 
be resorted to, for the legislative intent ipust 
govern. In the Eureka Case (4 Sawyer 302, 317) 
Mr. Justice Field said: | 

Instances without number exist where the 
meaning of words in a statute has been;en¬ 
larged or restricted or qualified to carry | out 
the intention of the legislature. The inquiry 
where any uncertainty exists, always i^ as 
to what the legislature intended, and when 
that is ascertained it controls. 

I 

In ascertaining the intent of the Congress there 
are limitations placed upon the records that ifiay 
be examined and these limitations have been stated 
by the Supreme Court, in Duplex Company^ v. 
Deering, 254 U. S. 443, 474, as follows: 

By repeated decisions of this court it has 
come to be well established that debates in 
Congress expressive of the views and mo¬ 
tives of individual members are not a safe 
guide, and hence may not be resorted to: in 
ascertaining the meaning and purpose of 
the law-making body. But reports of com-, 
mittees of House or Senate stand upon a 
more solid footing, and may be regarded: as 
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an exposition of the legislative intent in a 
case where otherwise the meaning of a 
statute is obscure. And this has been ex¬ 
tended to include explanatory statements in 
the nature of a supplemental report made by 
the committee member in charge of a bill in 
course of passage. 

A number of bills were introduced in various 
Congresses for the relief of contractors. The first 
to come to debate in the House was H. R. 7864 in 
the 67th Congress. (Appendix A.) It was a naval 
omnibus bill of which sections 1, 2, 2a, 2b, and 2c 
related to contractors. Because of various objec¬ 
tions on the floor these sections were stricken from 
the bill and were not enacted. Much of the op¬ 
position ai'ose from the 6% limitation, it being un¬ 
derstood by many members that it permitted the 
allowance of a claim with a 6% profit. 

In the fourth session of the 67th Congress a 
bill was passed by the Senate and sent to the House. 
This was S. 4137, “To authorize the transfer of 
certain vessels from the Navy to the Coast Guard.” 
Section 11 of this bill was for the relief of con¬ 
tractors. (Appendix B.) The word “loss” was 
substituted for the words “actual loss” contained 
in the previous bill, H. R. 7864.' 

As will be seen this bill also contained the 6% 
limitation and again it led to opposition. The fol¬ 
lowing is an extract from House Report No. 1558, 
with which the House Committee reported the bill. 

In no case will any claimant be allowed 
any reimbursement on account of losses that 
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will, taken together with the claimant’s 


net 


profits on his entire volume of business on 


account of contracts with the Government 
during the periods mentioned, make his net 


profits exceed 6 per cent of such volume of 


business. 


As a result of the intei*pretation and i ap¬ 
plication of priority orders and acts of Gov¬ 
ernment agencies, contractors, subcontrac¬ 
tors, and material men, the Secretary of; the 
subjected to delays on account of which the 
Navy Department was, because of statutory 
restrictions affecting its fiLsed-price con¬ 
tracts, obliged to assess and claim damages 
against contractors on account of non¬ 
deliveries within the specified periods. 
Where actual losses were sustained, as in¬ 
dicated above, by contractors, subcontrac¬ 
tors, and material men, the Secretary of the 
Navy is given discretionary authority to 
waive the Government’s claim for delay pen¬ 
alties against claimants, who will be per¬ 
mitted under the terms of the bill to I file 

j 

claims for reimbursement of losses. ' 


While the bill was being debated and in reply 
to the question of a member Mr. Britten, in charge 
of the section, emphatically stated that the bill 
did not allow a claimant prospective profits. (Ap¬ 
pendix C.) 

In the case at bar the appellee was shown,' on 
investigation of his claim, to have made no loss, 
as the Navy Department construes the word 
“loss,” on the contract. Eleven hundred dollars 
of its consideration was retained as liquidated dam- 
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ages. Had this been reimbursed or not retained, 
it would have made at least $1,100 on the contract, 
and this would have been a profit in prospect when 
it made its bid and executed its contract—or pros¬ 
pective profits. This was not allowable according 
to the statement of the member in charge of this 
section of the bill. 

At the close of the debate, two days before the 
final adjournment of that Congress, Mr. Britten 
offered a substitute for the entire section and it 
was adopted. It was in the language which later 
became law and is now before the Court. There 
was no time for conference on the bill and it died 
with the 67th Congress. 

At the opening of the 68th Congress, in Decem¬ 
ber, 1924, a new omnibus bill was introduced con¬ 
taining, as section 8, the provision adopted by the 
House at the close of the 67th Congress, and it 
became law on March 4, 1925, with amendments 
to other sections of the bill. 

Both of the bills discussed above contain the 6% 
limitation, but it does not appear in the statute 
finally enacted. It being the intention of the bill as 
originally presented to permit a profit on a claim, 
provided the claimant’s profit on his entire busi¬ 
ness with the Government did not exceed 6%, the 
elimination of this percentage left the bill without 
any maximum percentage of profit which might not 
be surpassed. If the appellee’s contention is well 
taken there is no limit upon the amount of profit 
which might be claimed and allowed imder the 
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terms of the Act. It having been shown that 
the members of the House objected to the 6% pro¬ 
vision, although words of limitation, it is clear that 

by striking out that provision the Congress evi- 

1 

denced its intent not to authorize the allowance of 
any profit at all. i 

i 

A comparison of the two biUs above discussed, 
and of the final Act shows that the bill first men¬ 
tioned (Appendix A) has a special section (2b) 

I 

providing for the waiving of liquidated damages 
without regard to loss. That section was stricken 

I 

out and has never again been revived. 

If any question should arise as to the right of 
the appellant to offer these congressional references 
on appeal, reference is made to New York Indians 
V. United States (170 U. S. 1, 32) where it is s^id: 


Our attention has also been called to cer¬ 
tain documents emanating from the execu¬ 
tive and legislative departments of the Gov¬ 
ernment, some of which tend to strengthen 
the idea that these departments never in¬ 
tended to treat the action of the Indians as 
a forfeiture of their grant, and acquiesced in 
the justice of the claims the Indians now 
make, and have already made under the 
treaty of Buffalo Creek. It is insisted by the 
Attorney General that, as these documents 
are not referred to in the findings of fact by 
the court below, this court can not consider 
them; but as they are documents of which 
we may take judicial notice, we think that 
the fact that they are not incorporated ini the 


L 


18249—28-2 




10 


findings of the court will not preclude us 
from examining them, with a view to inquir¬ 
ing whether they have the bearing claimed- 

COUCLirSION 

It is therefore urged that the interpretation of 
the statute in question by appellant was the proper 
one and the judgment of the court below should 
be reversed. 

Respectfully submitted. 

Leo a. Rover, 

United States Attorney. 

\ JOHIC W. Fihelly, 

Assistant United States Attorney. 

Philip Walker, 

Of Counsel. 
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APPENDIX A 


H. R. 7864 ! 

A BILL Providing for sundry matters affecting 

the Naval Establishment 

I 

Be it enacted 'by the Senate and Bouse of B&prer 
sentatives of the United States of America in 
Congress assembled. That the Secretary of I the 
Navy, under such regulations as he may prescribe, 
is hereby authorized and directed to receive and 
investigate claims, submitted under oath and filed 
with the Navy Department within sixty days from- 
the passage of this Act, looking to reimburserhent 
of contractors, through appropriations to be made 
by Congress for that purpose, upon estimates jtur- 
nished by the Secretary from time to time, for 
actual losses under fixed-price contracts occurring 
after April 6, 1917, but not including losses of: an¬ 
ticipated profits, which actual losses have been 
brought about by the action of Governmen;. 
agencies, sovereign or otherwise, and not by tht 
fault or negligence of the contractor, after the dat^ 
upon which such contracts were entered into and 
which have arisen imder contracts made between 
April 6, 1917, and November 11, 1918, or under 
contracts which were entered into before and Were 
due for completion after April 6, 1917, either by 
the terms of the contracts or authorized extensions 
thereof, but no such claim shall be received or in- 

(U) 
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vestigated unless the claimant shall file with the 
Secretary of the Navy an affidavit in writing that 
he did not make a net profit of 6 per centum on the 
entire volume of his business with or for the United 
States Government upon contracts entered into 
during the period between April 6, 1917, and June 
30,1919, or that were entered into before and were 
due for completion after April 6,1917, either by the 
terms of the contracts or authorized extensions 
thereof: Proi'ided, That “net profits” hereunder 
shall be ascertained as provided in section 302 of 
the Revenue Act approved September 8, 1916: 
Provided further, That the amount of compensa¬ 
tion to be paid by the Government to any such con¬ 
tractor for his losses shall not increase his net 
profit on the entire volmne of such business above 
6 per centum. 

The Secretary shall reject claims for losses aris¬ 
ing from loss or cancellation of commercial busi¬ 
ness resulting from mandatoiy orders placed by 
the Navy Department or from fixed-price con¬ 
tracts made by or under the authority of the 
Secretary of the Navy voluntarily entered into 
with the Navy Department; and claims based upon 
any contract or order modified or canceled in whole 
or in part, the terms of which modification or can¬ 
cellation shall have been agreed upon by the 
parties to the contract since November 11, 1918; 
but execution of a fiffial voucher or release under 
the provisions of a contract shall not bar the claim¬ 
ant from relief under this Act if he is otherwise 
entitled thereto. In ease the performance of the 
contract by any contractor as contemplated herein 
is not completed prior to the passage of this Act, 
the claimant may file a preliminary claim within 
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sixty days after tlie passage hereof and may there¬ 
after, within thirty days after the completion of 
work under such contract, file fiinal claim. 

Sec. 2, The word “contractors” shall be deemed 
to include subcontractors and material men who 
may present their claims either directly to the 
Secretary of the Navy or through their respective 
contractors. The Secretary of the Navy, for the 
purposes of this investigation, shall have the right 
to summon witnesses and examine them under 


oath, acting either in person or through such 
agencies as he may establish and may require the 
claimant to exhibit his books and papers, and may, 
within his discretion, submit affidavits of the 
claimant to the Secretary of the Treasury to be 
compared with income-tax or other returns frqm 
the affiant on file in the Treasury Department, and 
whenever it shall be found by the Secretary of 
the Treasury that there is a discrepancy he shall 
notify the Secretary of the Navy that the affidavit 
appears to be insufficient, and whenever the dis¬ 
crepancy appears to be of such nature as to war¬ 
rant such action shall make the necessary refer¬ 
ence to the Department of Justice. 

Sec. 2a. That the Secretary of the Navy be, and 
he is hereby, authorized to adjust and determine 
the amount equitably and justly due to any con¬ 
tractor under a formal contract executed by the 


Secretary or under his authority, which amount 
is in addition to or an element of the consideration 


named in such contract, where such amouiit has 
been expended by the contractor in accordance 


with any written agreement, whether in statutory 


form or not, or on the faith of any written promise 


of reimbursement, authorization, or order, when 

1 


N 
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said agreement, authorization, promise, or order 
was made by the Secretary of the Navy or imder 
his authority in connection with the performance 
of such formal contract and was made because of 
the exigencies arising out of the war; and such 
adjustment and determination shall be conclusive 
upon the aceoimting officers of the Government, 
and the amount thus found shall be paid from any 
appropriation available therefor. In ease there is 
no appropriation available for such payment the 
Secretary of the Navy shall report to Congress his 
findings and recommendations in relation thereto. 

Sec. 2b. That the Secretary of the Navy is here¬ 
by authorized, as an incident to the relief contem¬ 
plated by this Act, to waive, mitigate, or remit 
liquidated damages for delays in completion of 
contracts, deducted under the provisions of con¬ 
tracts falling within the scope of this Act, in those 
eases and to the extent that such delay is ascer¬ 
tained to be due to the causes specified in section 1 
of this Act, and he is authorized to prescribe regu¬ 
lations for the purpose of carrying this provision 
into effect. 

Sec. 2c. That an appropriation is hereby author¬ 
ized, out of any money in the Treasury not other¬ 
wise appropriated, of a sum not exceeding $50,000, 
or so much thereof as may be necessary, for the 
payment of the expenses of the investigations au¬ 
thorized by the foregoing provisions of this Act, 
including such additional clerical and technical 
assistants as the Secretary of the Navy may see 
proper to employ. 


APPENDIX B 

67th Congress, 4th Session ' 

A bill to authorize the transfer of certain vessels 
from the Navy to the Coast Guard 

i 

* * * * * ! 

_ I 

Sec. 11, That the Secretary of the Navy is 
hereby authorized and directed to make thorough 
investigation and determination of the merits of aU 
claims which may be submitted to him in writing, 
and verified under oath, within six months from 
the date of approval of this act, for any loss alleged 
to have been caused to any contractor, subcontrac¬ 
tor, or material man in the performance of any fixed 
price (including fixed unit price) contract entered 
into by any person, firm, corporation, or associa¬ 
tion within the United States, through the Secre¬ 
tary of the Navy or the Navy Department from 
April 6, 1917, to November 11, 1918, inclusive, or 
entered into prior to April 6,1917, to be completed 
after that date, which loss or delay was caused to 
such contractor, subcontractor, or material man; by 
the action of any Government agency by reason of 
priority orders for material or transportation, com¬ 
mandeering of property or material, or other order 
of Government authority not authorized by the con¬ 
tract, on or between the dates above mentioned: 
Provided, that in determining the loss on any con¬ 
tract entered into prior to April 6, 1917, only such 
part of the uncompleted contract as was affected 

( 15 ) ! 
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by the interference of the Government or some Gov- 
eimment agency shall be subject to adjudication: 
Provided further, That no claim for alleged losses 
on account of increases in wages shall be made 
under the provisions of this section by any contrac¬ 
tor, subcontractor, or material man until he has es¬ 
tablished proof to the satisfaction of the Secretary 
of the Navy that he has complied with the order 
issued by the Macy Board or other Government 
boards and has actually paid his employees the 
award ordered by said board. 

No claimant shall obtain such relief whose entire 
volume of business with the Govei-nment or as a 
subcontractor or material man upon contracts with 
the Government during the period aforesaid shall 
have yielded a net profit of not less than 6 per cent 
or more: Provided, That no claim shall be ex¬ 
amined or reported which rests upon a contract 
under which the prime contractor shall have given 
a full final qualified or unqualified release to the 
United States. 

In the performance of the duties of this section 
the Secretarv of the Na\w is authorized to make 
such rules and regulations, not inconsistent there¬ 
with, as may be proper and necessary for the or- 
derlv conduct of his duties thereunder, and is 
herebv authorized to summon witnesses and ex- 
amine them under oath, acting either in person 
or through such agencies as he may establish, and 
to require claimants to exhibit their books and 
papers, and to obtain from the Secretary of 
the Treasuiy income tax and other financial reports, 
and submit them to him, where the same may be 
pertinent to the questions imder inquiry. 
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That the Secretary of the Navy shall decide each 
claim presented under this section in accordance 
with the principles of justice and equity; and if 
it shall be found that on account of such action of 
the Government hereinbefore stated a loss was 
caused to any such claimant, the Secretary of; the 
Navy shall fix and detenmine the amount thereof 
and shall recommend for allowance to claimant such 
part, and only such part, of said loss as, taken to¬ 
gether with the claimant’s net profits on the en¬ 
tire volume of business claimant may have had on 
account of contracts with the Government during 
the periods mentioned in paragraph 1 of this sec¬ 
tion, shall not exceed 6 per cent of such volume of 
business; and if it shall be found that by re^on 
of any act of the Government, as above stated, the 
Government shall have a claim for liquidated dam¬ 
ages against any claimant or petitioner on accofint 
of any such contract mentioned in the first para¬ 
graph of this section for delay in its performance, 
the Secretary of the Navy may so fiad, and such 
Government claim for damages on account of siich 
delay may be waived and become of no effect: 
Provided, That the Secretary of the Navy shall 
make a report, through the Director of the Bureau 
of the Budget, of his proceedings and findings under 
this section to Congress for appropriation onl or 
before January 2,1924. 



APPENDIX C 


Extract from debate on S. 4137, 67th Congress, 4th 
Session (Cong. Rec., Feb, 16,1923; p. 3811) 

Mr, Hull, I desire to ask the gentleman a ques¬ 
tion for my own infoimation. This permits the 
contractors not only to figure the actual loss but 
permits them to figure the prospective profits up to 
6 per cent? 

Mr. Britten. No, 

Mr. Hull. That is what it does. 

Mr. Britten. Not at all. 

Mr. Hull. What does this language mean where 
it says- 

Mr. Britten. It provides that where the con¬ 
tractor has been damaged by action of the Govern¬ 
ment, as indicated in my remarks a while ago, if the 
same contractor through all of his work for the 
Government has not made 6 per cent he may then 
file in just the amount of 6 per cent on all the work. 
It has no reference- 

Mr. Hull. If he has not he can claim prospective 
profits? 

Mr. Britten. No. 

( 18 ) 

o 
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IN THE 

Court o{ ^ip))eals,|9t£itrtct of Columiita 


No. 4834. 


OuKTIS D. WiLBUB, SeCEETARY OF THE NaVY, ■ 

Appellant, 

vs. 

UxiTED States Ex Eel. C. L. Wold Compaxy, 
A Corporation, Appellee. 


BRIEF FOR APPELLEE. 


OPINION BELOW. 

The Supreme Court of the District of Columbia filed 
no written opinion in this case, but in a very empliatic 
oral opinion construed the Act as contended for by the 
appellee. Its order sustaining: appellee’s demurrer 
tc the answer, entered May 25, 1928, and its order di¬ 
recting that the writ of mandamus issue as prayedTor, 
entered June 26, 1928, are printed in the record (p. 8). 

JURISDICTION. i 

This case is here on an appeal noted July 12, 1928, 
in open court. (R. 8.) 
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QUESTION PRESENTED. 

The question presented is whether Congress in the 
enactment of Section 8 of the Act of March 4, 1925 (43 
Stat. L. 1273), intended to relieve contractors having 
fixed price or fixed unit price contracts with the Xavy 
from such loss as was occasioned by the assessment of 
liquidated damages by the Government for delays 
which it had itself caused and for which it was wholly 
responsible; or whether Congress intended to relieve 
against only that part of any loss so occasioned which 
represented a net loss to the contractor on the partic¬ 
ular contract on which the liqindated damages were 
assessed. 

Otherwise stated the question is whether the Secre¬ 
tary of the Navy will be allowed to construe the words 
“anv loss” as used in the statute as though thev read 
“any net loss.” 

THE STATUTE INVOLVED. 

Act of March 4, 1925 (43 Stat. L. 1273): 

“Sec. 8. That the Secretary of the Navy be, and 
he is hereby, authorized and directed to make thor¬ 
ough investigation of the merits of the claims (in¬ 
cluding claims for release from Government claims 
for liquidated damages, but excluding claims in 
cases where a full, final, unqualified release has 
been given the United States) which may be sub¬ 
mitted to him in writing within six months after 
the passage of this Act, and verified under oath, 
for any loss alleged to have been caused to any 
of such claimants in the performance of any fixed 
price (including fixed unit price) contract with the 
United States through the Secretary of the Navy, 
or the Navy Department, from April 6, 1917, to 
November 11, 1918, inclusive, or in the perform- 
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ance of that portion of any such contract pre¬ 
viously entered into which remained uncompleted 
on April 6, 1917, which loss was occasioned by the 
action of any Government agency by reason of 
priority orders for material, or transportation, 
commandeering of property, or other ordet of 
Government authority not authorized by the con¬ 
tract on or between March 4, 1917, and November 
11,1918, inclusive. 

The Secretary of the Navy shall submit esti¬ 
mates of appropriations required to satisfy sudh of 
the claims as he may investigate under this autnor- 
ity as may be found to possess merit, accompanied 
by a comprehensive presentation of the facts in 
each case, but such findings so communicated shall 
not be construed as imposing any obligation tipon 
the the Government or releasing any claim or 
rights of the Government. 

No claim shall be considered under this author¬ 
ization for alleged losses on account of increases 
in wages until a claimant shall have established 
proof to the satisfaction of the Secretary of I the 
Navy that he actually paid his employees ^ the 
award ordered or recommended by the Macy 
Board or other Government agency and that his 
entire volume of business with the Government 
during the period covered by the claim did not 
yield a net profit. 

In the performance of the duties imposed by 
this section the Secretary of the Navy is author¬ 
ized to summon witnesses and examine them under 
oath, to require claimants to exhibit their books 
and papers, and to have access to and the right to 
examine pertinent income-tax returns and other 
financial reports of such claimants as may be in 
the custody of the Secretary of the Treasury.’* 

STATEMENT OF FACTS. 

The appellee contracted March 22, 1918, with: the 
Navy Department to construct a storehouse building 
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at Pearl Harbor, Hawaii, for the fixed sum of $37,- 
139.00 (E. 1). The contract provided for liquidated 
damages at the rate of $25.00 per day for each day 
the completion Of the building was delayed beyond the 
stipulated time (K. 1). There was a delay of 44 days 
for which the Government assessed against the con¬ 
tractor liquidated damages in the sum of $1100.00 (E. 
2). With the approval of the Navy Department the 
contractor entered into a subcontract for the neces¬ 
sary steel with the Kansas City Structural Steel Com¬ 
pany of Kansas City, Kansas (E. 2). The latter com¬ 
pany was delayed for a period of 44 days in furnishing 
this steel due to the insistence of the Government that 
the manufacturer’s attention be first given to other 
orders to which it (the Government) had given higher 
priority ratings. This action of the Government in 
causing a delay of 44 days in furnishing the steel was 
the cause of the contractor’s delay of 44 days in com¬ 
pleting the building, and was not authorized by the con¬ 
tract (E. 2). 

As to these facts there is no dispute. They were 
specifically admitted in the answer. (See paragraphs 
1,2 and 3 of the answer which admits all the allegations 
of paragraphs 1 and 2 of the Amended Petition and 
denies the allegations of paragraph 3 of the Amended 
Petition only as a matter of law.) (E. 6.) 

After the enactment of Section 8 of the Act of March 
4,1925, supra, the appellee petitioned the Secretary of 
the Navy duly and regularly, as provided bj* the said 
Act, for release from the liquidated damages assessed 
against it in the sum of $1100.00 (Par. 5, Amended 
Petition, E. 3), The Secretary of the Navy investi¬ 
gated the claim submitted by the appellee and after 
finding all the facts in its favor rejected its claim and 
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refused to release the said liquidated damages,, as¬ 
sessed by the G-overnment and withheld, as aforesaid, 
for the sole reason that the contractor had not shown 
that he had suffered a net loss on his contract. (See 
par. 7 and 8, Amended Petition, R. 4, and par. “7 and 
8” of Answer, R. 6.) Appellee claimed that the statute 
imposed no such requirement and that the action of 
the Secretary of the Navy was in derogation ofl its 
rights. (R. 4.) 

The appellee petitioned for a writ of mandamus for 
the purpose of compelling the Secretary of the Nhvy 
to act on the facts, which had all been found ini its 

' I 

favor, according to the true meaning and intent of the 
statute. (R. 4.) 

Because the answer admitted (R. 5-6) the basic facts 
pleaded in the Amended Petition and denied only ithe 
meaning which appellee claimed should be given to the 
plain and unambiguous words of the statute, appellee 
demurred to appellant’s answer as bad in substaince 
for the reason that it did not state facts sufficient to 

I 

constitute a defense, and for other reasons. (R. 7.) 
The demurrer was sustained and writ of mandate!or¬ 
dered issued as prayed for. (R. 8.) Appeal here is 
from this order. 

SUMMARY OF ARGUMENT. i 

The facts are conceded. The appellee is entitled to 
relief unless the appellant is right in contending that 
in addition to showing a loss, under the conditions 
specified, in the performance of its fixed price contract, 
the statute required the contractor to make a showing 
of a “net loss” on the contract as a w'hole. This pre¬ 
sents only a question of law and makes a proper ease 
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for the issuance of a writ of mandamus. American 
School, etc. V. McAnulty, 187 U. S. 94, 108, 110. 

The Act specifically provides that claims for liqui¬ 
dated damages are within its purview. To withhold 
li(|uidated damages is to cause a “loss” as that term 
is commonly understood and as it has been judicially 
construed. 

There is no occasion to construe the statute in ques¬ 
tion for its language is clear and unambiguous. Rules 
of construction or reference to other bills or acts or to 
committee reports cannot be used to create doubt but 
only to solve it. Russell Motor Car Co. v. United 
States, 261 V. S. 514, 519; Hamilton v. Rathbone, 175 
I’. S. 414, 421; Duplex Prlntinfi Company r. Deering, 
254 U. S. 443, 474. 

It is fallacious to contend that (’’ongress intended to 
deny reimbursement of liquidated damages, based on 
delays for which the Government was responsible, if 
the sum to be returned represented a part of any profit 
which may have been in prospect when the contract 
was entered into. 

There is no justification for the contention that Con¬ 
gress intended a contractor to realize no profit what¬ 
ever on his contract merely because an unsuccessful at¬ 
tempt was made to limit such profit to six per cent. 

The requirement in the Act of a showing of no net 
profit on claims based upon the payment of increased 
wages, is a negation of such requirement in all other 
claims. The rule, expressio unius est exclusio alterius, 
applies. The third paragraph of the Act is in the na¬ 
ture of a proviso and should be so construed. 
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ARGUMENT. 

I. 

This is a Proper Case for the Issuance of a Writ of 

Mandamus. 

There can be no doubt on this point. As was said 
by the Supreme Court in Roberts v. United States^ 176 
U. S. 221, 229-230: 

“The law relating to mandamus against a phblic 
officer is well settled in the abstract, the only 
doubt which arises being whether the facts re¬ 
garding any particular case bring it within the 
law which permits the writ to issue where a mere 
ministerial duty is imposed upon an executiv^ of¬ 
ficer, which duty he is bound to perform without 
any further question. If he refuse under such cir¬ 
cumstances, mandamus will lie to compel him to 
perform his duty. * * •” 

I 

I 

All the facts of this case are conceded. It was admit- 

I 

ted on oral argument, and will no doubt be admitted 
here, that the board appointed by the Secretary of the 
Navy to investigate appellee’s claim reported in favor 
of allowing it, and that the refusal of the Secretary 
of the Navy to recommend its allowance by Congress 
was based solely upon his holding that the statute re¬ 
quired a contractor to show a net loss on his contract 
before he could be released from liquidated damages 
assessed by the Government, even though the damages 
shown were the direct result of priority orders issued 
by the Government under the conditions specified in 
the Act. The ease thus made presented only a question 
of law for the decision of the court. It was not con¬ 
cluded by the views of the Secretary of the Navy. This 
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was made clear in America/n School, etc., v. McAnuUy, 
187 U. S. 94, 108, 110, where the court said: 

“* * * the decisions of the officers of the depart¬ 
ment upon questions of law do not conclude the 
courts, and they have power to grant relief to an 
individual aggrieved by an erroneous decision of 
a legal question by the department officers.” * * * 
The Postmaster General’s * * * “determination 
that those admitted facts do not authorize his ac¬ 
tion is a clear mistake of law as applied to the ad¬ 
mitted facts, and the courts, therefore, must have 
power in a proper proceeding to grant relief. 
Otherwise, the individual is left to the absolutely 
uncontrolled and arbitrary action of a public and 
administrative officer, whose action is unauthor¬ 
ized by any law and is in violation of the rights 
of the individual.” 

See also U. S. ex rel. Hall v. Lane, 48 App. D. C. 279, 
283. 

n. 

The Act Cannot be Construed as Requiring the Con¬ 
tractor to Show a Net Loss on Its Contract Before 
It Can be Released From an Assessment of Liqui¬ 
dated Damages for Delays Caused by the Govern¬ 
ment Itself. 

The Act of March 4, 1925, supra, wffiich was enacted 
by Congress for the relief of certain contractors with 
the Navy Department, authorized the Secretary of the 
Navy, inter alia, to investigate the merits of claims 
(including claims for liquidated damages) for any loss 
in the performance of a fixed price contract, such as 
was involved in this case, if the loss was occasioned, 
as was admitted in this case, by the action of some 
Government agency by reason of priority orders. 
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I 


The Secretary of the Navy admitted by his answer 
that, as he construed the statute, the words “any loss” 
contained therein should be treated as though they 
read “any net loss” (Cf. pars. 7 and 8 of Amended 
Petition with par. “7 and 8” of the Answer). It is 
now stated in the brief filed in his behalf (p. 3) |;hat 
the Secretary of the Navy construed the word “loss” 
in the Act “to mean an absence of profit on the con¬ 
tract or, in other words, that the contractor’s outgo in 

1 

the performance must have exceeded its income there¬ 
from.” 

It seems too clear for argument that the words “any 
loss” cannot be construed as the e(iuivalent of an “ab¬ 
sence of profit” on the contract as a whole. This sug¬ 
gested construction ignores the plain language of the 
Act itself. The Act was not designed to relieve against 
“loss” in the sense of an absence of profit, but against 

“any loss * * * in the performance of any fixed 
price contract ♦ * * which * * * was occasioned by 
the act of any Government agency by reason of 
priority orders for material or transporta¬ 
tion * * *.” 

There is nothing uncertain or ambiguous about this 
language, and nothing which calls for construction. 
It is difficult to see how it could be any plainer or more 
direct. Its clear purpose was to relieve against !any 
loss in the performance of fixed price, or fixed unit- 
price contracts, if the loss was occasioned by |any 
agency of the Government in its war activities. 

It cannot be contended that withholding as liquidated 
damages a part of the fixed compensation for perform¬ 
ance of a contract is not a “loss” within the meaning 
of the Act, for the statute specifically brings “claim 
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for liquidated damages,” such as this claim is, within 
its purview. Neither can it be contended that within 
the popular meaning of the term such withholding is 
not a “loss” to him who suffers it, nor that it is not a 
“loss” as that term has been judicially construed. 

“In its most general sense the word ‘loss' 
means any deprivation. In some instances it may 
mean that which can never be recovered, and in 
others that which is simply withheld or that of 
which a party is dispossessed.” 

Queenan v. Palmer, 117 Ill. 619, 629-630. 

“ ‘Loss’ is a generic term of which ‘damage’ 
is a species. They are synonymous.” 

Fay V. Parker, 53 N. H. 346. 

“Losses are in a certain sense nothing more 
than a diminution of profits.” 

Priest V. Chouteau, 12 Mo. App. 252, 256. 


“ ‘Loss’ is a relative term. Failure to keep 
that which one has, is ‘loss’.” 

Foerenbach v. German Am. Title S Trust Co., 
271 Pa. St. 331, 66 Atl. 561, 563. 

“It was not error for the court in its instruc¬ 
tions to use the words ‘loss’ and ‘damage’ inter¬ 
changeably.” 

Turner v. Woodward, 123 Ga. 866, 51 S. E. 762. 
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m. 

Since the Language of the Statute is Clear and tJnam- 
biguous There is No Ground on Which This Court 
Can Resort to Construction to Determine Its Mean¬ 
ing. i 

Appellant’s entire argument is based on the assump¬ 
tion that the language of section 8 of the Act of March 
4, 1925, supra, is vague and ambiguous. The claim, 
in short, is that construction may be resorted to for 
the purpose of determining the meaning of the lan¬ 
guage in which Congress authorized the Secretary of 
the Navy to i 

i 

“make thorough investigation of the merits of 
claims (inclu(Mng claims for liquidated dam¬ 
ages ***)*** for any loss * * * in the per¬ 
formance of any fixed price contract * * * ! occa¬ 
sioned by the action of any Government agency 
by reason of priority orders for material or trans¬ 
portation ***.»» 


I 

We submit, on the contrary, that this language is not 
ambiguous or of doubtful meaning. It is in fact so 
plain and direct that it is difficult to see how the evi¬ 
dent purpose of Congress to relieve against losses 
on certain contracts for which the Government was 
itself responsible could have been more clearly ex¬ 
pressed. The courts Avill not give construction to an 
act of Congress when the words are unambiguous and 
the intent is plain. Dewey v. United States, 178 ,U. S. 
510, 521; 44 L. ed. 1170; United States v. Fisher, 2 
Cranch. 358, 399. 


“Where a law is expressed in plain and unam¬ 
biguous terms, whether those terms are general 
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or limited, the legislature should be intended to 
mean what they have plainly expressed, and conse¬ 
quently no room is left for construction.” 

Lake County v. Rollins, 130 U. S. 662, 670-671 

Since the language of the statute is so plain that no 
doubt as to the meaning and purpose of Congress can 
arise therefrom, construction, if resorted to, would 
serve not to remove ambiguities, but to create them. 
This the courts do not permit. 

“Rules of statutory construction * * * may not 
be used to create, but only to remove doubt. ’ ’ 

Rtissell Motor Car Co. United States, 261 
U. S. 514, 519. 

“Prior acts may be resorted to, to solve, but 
not to create an ambiguity.” 

Hamilton v. Rathhone, 175 U. S. 414, 421. 

This is also true of reports made by Committees of 
Congress. It is equally clear that they cannot be used 
to create doubt, for they may be regarded as an expo¬ 
sition of the legislative intent in those cases only where 
otherwise the meaning of the statute is obscure. {Du¬ 
plex Printing Company v. Peering, 254 U. S. 443, 474). 

Notwithstanding these established principles govern¬ 
ing statutory construction, the appellant is asking this 
court, as an aid in the construction of a statute, the lan¬ 
guage of which is so plain and unambiguous that resort 
to construction cannot be justified, to consider the leg¬ 
islative history of an earlier bill on the same subject 
which did not become law. According to the state¬ 
ment contained on page 8 of appellant’s brief, the bill. 
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on which the report relied on by the appellant was 
made, was rejected in its entirety and a substitute 
therefor was offered and adopted. This substitute 
was enacted by Congress at its next session, but the 
report from which appellant quotes (Brief pp. 6-7) 
was made with reference to the rejected bill and not 
with refereneee to the substitute therefor which 'was 
later enacted. That there was a wide difference! be¬ 
tween the two bills may be seen from comparing! the 
present statute with the bill for which it was substi¬ 
tuted. The latter is printed as Appendix B of appel¬ 
lant ’s brief. 

Under these facts the committee report in question, 
even though the statute required extrinsic aids in its 
construction, would be a most unsafe guide to a deter¬ 
mination of the meaning of the Act on which this case 
rests. The facts make mandatory the rejection of the 
report as untrustworthy and irrelevant. 

But aside from ail these considerations, it is clear 
that the committee report from which appellant quiotes 
does not support the construction of the statute for 
which he contends. 

After referring to the conditions under which the 
Navy Department was compelled, under statutory re¬ 
strictions affecting its fixed price contracts, to asisess 
and claim damages against contractors on account of 
non-deliveries within the specified periods, the report 
continues: 

“Whei’e actual losses were sustained, as indi¬ 
cated above, by contractors, subcontractors and 
material men, the Secretary of the Navy is given 
discretionary authority to waive the Govemihent 
claim for delay penalties against claimants, who 
will be permitted under the terms of the bill tb file 
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claims for reimbursement of losses.” (Italics 
supplied.) (House Report No. 31, 68th Congress, 
First Session, p, 16). 

It is not and cannot he contended, that in a case 
where a contractor was deprived of a part of the fixed 
compensation for the performance of his contract, that 
he did not sutfer an “actual loss.” A claim for liqui¬ 
dated damages, when pressed to the point of actual 
collection by withholding part of the contract price, 
would naturallv result in what was verv much an “ac- 
lual loss.” It cannot be otherwise regarded, and Con¬ 
gress plainly intended to afford relief from such 
losses, under the conditions prescribed in the Act, 
which the ap])ellee admittedly met, when the losses 
were caused by the Government itself, as was admit- 

tedlv true here. 

% 

IV. 

The Contractor Cannot be Fairly Deprived of His Com¬ 
pensation Earned by the Completion of His Con¬ 
tract, Even Though It be Conceded That the Act 
Was Not Intended to Compensate for the Loss of 
Prospective Profits as That Term was Used by 
Congress in Its War Legislation. 

As shown by Appendix (’ of his brief, the appellant 
attempts to show, by reference to a discussion on an 
earlier bill, which was rejected in its entirety and a 
new bill substituted therefor (appellant’s brief, p. 8), 
that in the enactment of the statute here in question 
(,^ongress did not intend to allow “prospective profits.” 
Appellant then argues, since the contractor did not 
show a net loss, that if it is now repaid the .$1100.00 
withheld as liquidated damages, it would have as a 
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profit on its contract at least that sum, which he Says 
was a profit in prospect when the bid was submitted 
or the contract made, and, therefore, a “prospedtive 
l)rofit” (appellant’s brief, pp. 7-8). 

It is common knowledge that at the close of the war 
manv contracts were terminated bv the Government. 

^ ♦ I 

In legislating for their settlement Congress provided 
generally that the contractor should not be allowed 
to include “prospective profits,” meaning profits that 
the contractor might have realized if his contract had 
gone to completion. In providing, however, for a re¬ 
turn by the Government of sums withheld on completed 
contracts as liquidated damages, where the cause of 
the delay was attributable to the Government itself, it 
is plainly fallacious to argue that Congress did not 
intend to return any part of the liquidated damages 

I 

thus withheld, which represents a profit on a com¬ 
pleted contract, merely because that profit was in pros¬ 
pect when the bid was made or the contract executed. 
This argument assumes that Congress was willing to 
make contractors work for nothing, to cause them to 
lose their time, to stand depreciation, wear and tear 
on equipment, to risk their capital without rewiard, 
and to deprive them of their earned profits by acts 
for which the Government was alone responsible. 

The fatal weakness of this argument is that there is 
not a word in the statute which justifies it. It is not 
entitled to weight or even consideration. 


.'f 





16 


V. 

The Requirement in the Act in Question That a Con¬ 
tractor to he Entitled to Relief Must in One Class 
of Claims Show an Absence of a Net Profit is a 
Negation of That Requirement in All Other Cases, 
Expressio Unius Est Exclusio Alterius. 

An attempt is made by appellant to show that Con¬ 
gress did not intend to return any moneys withheld 
as liquidated damages if this would result in a profit, 
simply because the House struck out of an earlier bill, 
which did not become law, a provision limiting recov¬ 
ery in such manner that the contractor would not re¬ 
ceive more than his cost of performance, plus 6% profit. 
The appellant says (Brief p. 9) that when Congress 
struck out this limitation it showed its intention to 
make no restitution for loss if such restitution would 
result in any profit whatever on the contract. Not only 
does this not follow, but, rightly considered, the prem¬ 
ise leads to just the opposite conclusion. The striking 
out of an attempted limitation on profit, even if it 
had been made in the consideration of this Act, would, 
in itself, clearly imply that Congress intended no lim¬ 
itation. 

It is to be noted that in the next to the last para¬ 
graph of the statute here in question Congress, in one 
class of claims—those in which loss was claimed by 
reason of increases in wages—required the contractor 
to show that “he actually paid his employees the award 
ordered or recommended by the Macy Board or other 
Government agency, and that his entire volume of busi¬ 
ness with the Government during the period covered by 
the claim did not yield a net profit.” 

When Congress wanted to require a showing of no 
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net profit, it plainly so provided. The requirement in 
the statute that the contractor in one type of claims 
show the absence of a net profit, or, its practical equiv¬ 
alent, a net loss, is a plain negation of that require¬ 
ment in all other claims. The rule expressio uniu^ est 
exclusio alterious is clearly applicable. 

Moreover it is to be noted that the appellant; by 
admitting the allegations of paragraph 10 of ; the 
amended petition, has conceded that the third para¬ 
graph of the Act “has no application whatever’’ to 
this case. This is so because that paragraph musi; be 
read as in the nature of a proviso to the general scope 
of the Act covered in the first two sections. So ifead 
“it takes no case out of the enacting clause which does 
not fall fairly within its terms.” U. S. v. Dickinson, 
et al., 15 Pet. 141,10 L. ed. 689, 698. In its general pur¬ 
view the statute deals with “any loss,” and covers the 
class of claims specified in the third paragraph as well 
as all others. Because Congress wanted to sub^ject 
claims based upon the payment of increased wages to a 
different rule from that to be applied to claims gen¬ 
erally, it carved, by the proviso in the third p$ra- 

( 

graph, that class of cases out of the enacting clause, 
and subjected them to the test of no “net projfit” 
rather than to the test of “any loss” which continued 
to apply to all cases not strictly within the terms of 
the proviso. 

CONCLUSION. 

The language of the Act upon which this case turns 
is clear and unambiguous. It contains not a single 
word which justifies the contention that construction 
should be resorted to for the purpose of determining 
its meaning. The law applied to the conceded facts 


I 
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makes a clear case for the issuance of a writ of man¬ 
damus, and the decision of the lower court should be 
affirmed. 

Kespectfully submitted, 

Bynum E. Hinton, 

Attorney for Appellee. 



